LAW DEPARTMENT MEMORANDUM
KENT, OHIO

To: Dave Ruller, City Manager ¢

From:  Hope L. Jones, Law Director

Date: September 21, 2018

Re: Use of Public Ways by Service Providers

Mr. Ruller,

I request that legislation for the amendment of Chapter 937, titled “Use of Public Ways
by Service Providers” be placed on the October 3, 2018 agenda for discussion by Council
Committee. As a result of the approval of the “Small Cell” ordinance certain provisions
in Chapter 937 are now in conflict with the “Small Cell” legislation and those provisions
need to be amended or repealed.

Prior to Council passing these changes, the City was required to provide a notice to the
Public Utilities Commission of Ohio (PUCO) that the City is considering modifications to
our Right of Way ordinance. The notice has been submitted to the PUCO and Council can
now approve the amendments.



ORDINANCE NO. 2018 -

AN ORDINANCE AMENDING CHAPTER 937 ENTITLED “USE OF PUBLIC WAYS BY SERVICE
PROVIDERS”, SPECIFICALLY SECTIONS 937.01, 937.02, 937.03, 937.04, 937.05, 937.06, 937.07,
937.08, 937.09 AND 937.10, AND DECLARING AN EMERGENCY.

WHEREAS, the City of Kent wishes to amend Chapter 937 (Use of Public Ways by Service Providers),
specifically Sections 937.01, 937.02, 937.03, 937.04, 937.05, 937.06, 937.07, 937.08, 937.09 and 937.10;
and

WHEREAS, these amendments are necessitated by Council’'s passage of Ordinance #2018-84 enacting
Chapter 939 titled “Use of Public Ways for Small Cell Wireless Facilities and Wireless Support Structures”;
and

WHEREAS, the City has provided the PUCO with the required forty-five (45) day notice prior to the adoption
of these amendments.

NOW, THEREFORE, BE IT ORDAINED by the Council of the City of Kent, Portage County, Ohio, at least
three-fourths (3/4) of all members elected thereto:

SECTION 1. The Council hereby accepts the amendments to Chapter 937 (Use of Public Ways by
Service Providers) specifically Sections 937.01, 937.02, 937.03, 937.04, 937.05, 937.06, 937.07, 937.08,
937.09 and 937.10 of the Kent Codified Ordinances as outlined in Exhibit “A”, attached hereto and made a
part hereof.

SECTION 2. That it is found and determined that all formal actions of this Council concerning and
relating to the adoption of this ordinance were adopted in an open meeting of this Council and that all
deliberations of this Council, and of any of its committees that resulted in such formal action, were in
meetings open to the public in compliance with all legal requirements of Section 121.22 of the Ohio Revised
Code.

SECTION 3. That this Ordinance is hereby declared to be an emergency measure necessary for the
immediate preservation of the public peace, health, safety, and welfare of the residents of this City, for
which reason and other reasons manifest to this Council this Ordinance is hereby declared to be an
emergency measure and shall take effect and be in force immediately after passage.

PASSED:
Date Jerry T. Fiala
Mayor and President of Council
EFFECTIVE:
Date
ATTEST:

Tara Grimm, MMC
Clerk of Council



I, TARA GRIMM, CLERK OF COUNCIL FOR THE CITY OF KENT, COUNTY OF PORTAGE, AND STATE OF OHIO, AND IN
WHOSE CUSTODY THE ORIGINAL FILES AND RECORDS OF SAID COUNCIL ARE REQUIRED TO BE KEPT BY THE LAWS
OF THE STATE OF OHIO, HEREBY CERTIFY THAT THE FOREGOING IS A TRUE AND EXACT COPY OF ORDINANCE No.
ADOPTED BY THE COUNCIL OF THE CITY OF KENT ON , 20

TARA GRIMM, MMC
CLERK OF COUNCIL
(SEAL)



937.01 SCOPE OF CHAPTER; DEFINITIONS.
(a) The purpose and intent of this Chapter is to:

(1) Manage Occupancy or Use of the Public Right-of-Way.

(2) Encourage the provision of advanced, competitive utility and telecommunications
services on the widest possible basis to the businesses, institutions and residents of the City.

(3) Manage reasonable access to the Public Right-of-Way of the City for utility and
telecommunications service purpose on a competitively neutral basis.

(4) Conserve the limited physical capacity of the Public Right-of-Way held in trust by
the City for the benefit of the public.

(5) Assure that the City receives cost recovery for the Occupancy and Use of the Public
Right-of-Way in accordance with law.

(6) Assure that all Service Providers with Facilities in the Public Right-of-Way comply
with the ordinances, rules and regulations of the City.

(7 Assure that the City complies with the small cell wireless facility provisions of
Chapter 4939, as amende House Bill 478.

(H8) Assure that the City fairly and responsibly protects the public health, safety and
welfare.

(89) Enable the City to discharge its public trust consistent with rapidly evolving
federal and State regulatory policies, industry competition and technological development.

(b) For the purpose of this Chapter, and the interpretation and enforcement thereof, the

following words and phrases shall have the following meanings, unless the context of the
sentence in which they are used shall indicate otherwise;

1
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——2(1) Affiliate means a Person that (directly or indiréctly) owns or controls, is owned or
controlled by, or is under common ownership or control with another Person.

equprent—
—4{2) Cable Operator means a Person providing or offering to provide Cable Service
within the City.

(53) Cable Service means "cable service" as defined in the Cable Communications
Policy Act of 1984, codified at 47 U.S.C. §532, et seq., as amended by the Cable Television
Consumer Protection and Competition Act of 1992 and the Telecommunications Act of 1996, as
each might be further amended.

(64) Cable System means "cable system" as defined in the Cable Communications
Policy Act of 1984, codified at 47 U.S.C. §532, et seq., as amended by the Cable Television
Consumer Protection and Competition Act of 1992 and the Telecommunications Act of 1996, as
each might be further amended.

(#5) Capital Improvement means an addition made to enhance the value or extend the
useful life of an existing System or Facilities, including Construction, Reconstruction,
Installation, Rehabilitation, Renovation, Improvement, Enlargement and Extension of Facilities,
but not including ordinary or Routine Maintenance and repair.

(86) City means the City of Kent, Ohio.
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(97) City Manager means the City Manager, or his or her designee.

(#08)  City Property means and includes all real property owned by the City, other than
Public Streets and Public Easements as those terms are defined herein, and all property held in a
proprietary capacity by the City, which are not subject to Public Right-of-Way consent and
Permit requirements of this Chapter.

(#+9)  Construct, Constructing, Construction, etc. means installing, repairing,
maintaining, operating, replacing or removing any Public or Private Facility, regardless of the
methods employed.

¢+2(10) Construction Permit or Permit means a permit issued pursuant to this Chapter
and such other permits required by other sections of the Kent Codified Ordinances as apply.

—#4(11) Emergency means an unforeseen occurrence or condition calling for immediate
action including but not limited to emergency temporary repairs and subsequent follow-up
permanent repairs relating to the emergency condition.

+5(12) Excavate, Excavating or Excavation means cutting, sawing, breaking, drilling
into, boring under, or otherwise altering any Public Street or sidewalk pavement, and/or digging,
drilling into or boring under any unpaved portion of the Public Right-of-Way, including any
other work or activity which disturbs the existing surface or subsurface structure, composition, or
soil compaction, for the purpose of carrying on any Construction activity.

(+6(13) Excess Capacity means the volume or capacity in any existing or future duct,
conduit, manhole, or other Facility in the Public Right-of-Way that is or will be available for use
for additional Facilities, which are compatible with the existing use.

€#14) Facility, Facilities or System means-, for the purpose of this Chapter, the plant,
equipment and property, including but not limited to, cables, fibers, wires, pipes, conduits, ducts,
pedestals, antennae, electronics, poles, pipes, mains, plant, equipment and other appurtenances
located under, on or above the surface of the ground in the Public Right-of-Way of the City and
used or to be used to transmit, receive, distribute, provide or offer Services but also including
Private Facilities. Facility, Facilities, or System does not have the same meaning as “Facilities”
as defined in Section 939.01(b)}(7) of the Codified Ordinances.

——8(15) Lane Obstruction means the blocking or diverting of vehicular and/or
pedestrian traffic from a street or sidewalk for the purpose of Constructing, Excavating,
installing, repairing, maintaining, operating, replacing or removing any Facility, including (A)
the lifting or removing of manhole or handhole covers, and (B) the opening or accessing of
at-grade or pole-mounted cabinets, pedestals, transformers, power supplies, amplifiers, splice
enclosures, traps or other Facilities.

{62627965-02627960 - 1}



——24{16) New Service Orders means the physical connection from the Public Service
Provider's existing Facilities on private property for the purpose of providing a new Service to a
customer in the City, which is not a Capital Improvement.

(2217)  Occupancy or Use means, with respect to the Public Right-of-Way, to place a
tangible thing in the Public Right-of-Way for any purpose, including, but not limited to,
Constructing, repairing, positioning, maintenance or operating lines, poles, pipes, conduits,
ducts, equipment or other structures, appurtenances or Facilities necessary for the delivery of
public utility-like Services, including Service provided by a Cable Operator, or other services
over Private Facilities in the Public Right-of-Way.

(2318) Other Ways means the highways, streets, alleys, Utility Easements or other
rights-of-way within the City, but under the jurisdiction and control of a governmental entity
other than the City.

(2419) Overhead Facilities means utility poles and wires, cables and other such
equipment running between and on such poles, including the underground supports and
foundation for such Facilities.

25(20) Person means and includes corporations, companies, associations, joint stock
companies or associations, firms, partnerships, limited liability companies, trusts and individuals
and include their lessors, trustees and receivers.

26(21) Private Facility means the plant, equipment and property, including but not
limited to, cables, fiber optics, wires, pipes, conduits, ducts, pedestals, antennae, electronics and
other appurtenances used or to be used to transmit, receive, distribute or provide
telecommunications or other services between or among private buildings or facilities where
there is no offer of service to the public.

2H22) Private Service Provider means any Person who, pursuant to the consent to
Occupy or Use the Public Right-of-Way pursuant to Section 937.02 of this Chapter, directly or
indirectly owns, controls, operates or manages Private Facilities within the City's Public
Right-of-Way used or to be used for the purpose of transmitting, receiving, distributing or
providing telecommunications or other services between or among private buildings or facilities
where there is no offer of Service to the public; for purposes of this Chapter, Private Service
Provider does not include Small Cell Provider.

——28(23) Public Easement means any easement under the jurisdiction and control
of the City and acquired, established, dedicated or devoted for public purposes, including utility
purposes.

(29(24) Public Right-of-Way means the surface of, and the space within, through, on,
across, above or below, any Public Street, public road, public highway, public freeway, public
lane, public path, public alley, public court, public sidewalk, public boulevard, public parkway,
public drive, Public Easement and any other land dedicated or otherwise designated for a
compatible public use, which is owned or controlled by the City but excludes a private easement.

(3625) Public Service Provider means any Person that, pursuant to the consent to
Occupy or Use the Public Right-of-Way pursuant to Section 937.02 of this Chapter, directly or
indirectly owns, controls, operates or manages Facilities within the City's Public Right-of-Way,
used or to be used for the purpose of offering Service to the public within the City or outside of
the City's boundaries; for purposes of this Chapter, Public Service Provider does not include_

Small Cell Provider.
(3126) Public Street means the paved and unpaved portion of any street, road,
boulevard, drives, highway, freeway, parkway, lane court, alley or other Public Right-of-Way in
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which the City has an interest in law or equity and which has been acquired, established,
dedicated or devoted to street purposes.

(3227) PUCO or Public Utilities Commission of Ohio means the State Administrative
agency, or lawful successor, authorized to regulate and oversee certain Public or Private Service
Providers and Services in the State of Ohio.

——33(28) Reconstruct, Reconstruction, etc. means physical change to twenty
percent (20%) to one hundred percent (100%) of an existing Facility or System involving
Construction in Public Streets, Utility Easements, or Public Right-of-Way.

(3429) Routine Maintenance means repair, upkeep, replacement or restoration of
existing Facilities located in the Public Right-of-Way that is not an Emergency and does not
include Excavation of the Public Right-of-Way.

35(30) Service means the offering of te-water, sewer, electric, gas, telephone,
telecommunications, cable television, information or other utility-like service for a fee directly to
the public, or to such classes of users as to be effectively available to the public, regardless of the
Facilities used.

36(31) Service Provider means any Public Service Provider and/or Private Service

Provider:, but does not include Small Cell Provider.

2 all Cell Provider has the same meaning as “Facilitie erator” as defined in_
ection 939.01 f the ified Ordinances.

(33) Small Cell Facilities or Small Cell Facility has the same meaning as “Facilities” as_

efined in Section 01(b)7 the Codified Ordinances.

ha n marathan 10 faat o QLo
38(34) State means the State of Ohio.

39(35) Surplus Space means that portion of the Usable Space on a utility pole or
underground conduit which has the necessary clearance from other Public or Private Service
Providers using the pole or conduit, as required by the orders and regulations of PUCO and other
applicable State and local orders and regulations, to allow its use by an additional Public or
Private Service Provider for a pole or underground attachment.

(40636) Trenchless Technology means the use of directional boring, horizontal drilling
and micro-tunneling and other techniques in the Construction of underground portions of
Facilities that result in the least amount of disruption and damage to the Public Right-of-Way as
possible.

(4+37) Underground Facilities means Facilities located under the surface of the ground,
excluding the underground foundations or supports for Overhead Facilities.

(4238) Utility Easement means any easement owned by a Service Provider and
acquired, established, dedicated or devoted for the purpose of providing Service to the public.

(4339) Utility Pole means a structure that is designed for, or used for the purpose of
carrying lines, cables or wires for electric or telecommunications service.
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937.02 CONSENT TO OCCUPY OR USE THE PUBLIC RIGHT-OF-WAY.

(a) Consent Required to Occupy Public Right-of-Way. No Person shall Occupy or Use the
Public Right-of-Way without obtaining prior consent from the City to do so.

(b) Initial Consent Presumed.

(1) A Person with Facilities in the Public Right-of-Way on the effective date of this

Chapter, and who either

A. Is subject to jurisdiction by the PUCO;

B. Has a valid franchise agreement with the City to provide Cable Services or other
Services in the City:; and/or

C. Is any other Person who lawfully Occupies the Public Right-of-Way on the
effective date of this Chapter shall be presumed to have initial consent of the City to Occupy or
use the Public Right-of-Way;

(2) Initial presumed consent for Occupancy or Use of the Public Right-of-Way is
limited to the location of the existing Service or Private Service Provider's Facilities.

(3) A public utility subject to the jurisdiction of the PUCO and in compliance with
state and federal laws and regulations shall be exempt from a requirement to obtain consent for
activities related to those authorized under its tariff issued by the State of Ohio and regulated by
PUCO.

(4) A Public Utility operating under its tariff under the State of Ohio and within the
services authorized by that tariff shall be exempt from this Section only for that public utility's
tariff related activities.

(5) A Small Cell Provider who has obtained a Small Cell Use Permit pursuant to

Chapter 939 of the Codified Ordinances shall be exempt from a requirement to obtain consent

(c) Application for Consent to Occupy or Use Public Right-of-Way.
(1) The following Persons shall apply to the City for consent to Occupy or Use the

Public Right-of-Way on a form provided by the City Manager; any Person who:

A. Does not currently have existing Facilities in the City's Public Right-of-Way and
desires to Construct new Facilities or Private Facilities in the Public Right-of-Way;

B. Has existing Facilities or Private Facilities in the Public Right-of-Way on the
effective date of this Chapter and does not have presumed initial consent under Section
937.02(b)(1) above; or

C. Has initial presumed consent or City consent to Occupy or Use the Public
Right-of-Way for an existing System, Facilities or Private Facilities, but is planning to expand
services beyond those provided for in the tariff of a Public Utility issued by the State of Ohio.

D. Is building a new subdivision or project which will offer Public Right-of-Way to
the City at some time in the future.

(2) The application shall include the following information with respect to the
applicant's planned or existing Facilities in the Public Right-of-Way whether they are subsurface,
surface, or aerial facilities as well as plans for any planned Capital Improvements for the
following twelve (12) months:

A. The identity, legal status and federal tax identification number of the applicant,
including all Affiliates of the applicant that will Use or Occupy the Public Right-of-Way or are
in any way responsible for Services provided through the Facilities in the Public Right-of-Way.




B. The name, address and telephone number of the local officer, agent or employee
responsible for the accuracy of the application and available at all reasonable times to be notified
in case of emergency.

C. A description of the existing or proposed Facilities in the City's Right-of-Way,
all in sufficient detail to identify: (i) the location and route of the applicant's or Service Provider's
facilities or proposed facilities; (ii) the location of all existing, overhead or underground facilities
in the Public Right-of-Way and the route or proposed route of the applicant's or Service
Provider's Facilities or Proposed Facilities that is sufficient to show the impact of the applicant's
Facilities on other existing Facilities; (iii) the location of all known overhead and underground
Utility Easements.

D. A description of the type of transmission medium used, or to be used, by the
applicant to provide such Services.

E. Engineering plans, specifications and a network map of the applicant's Facilities
located, or to be located, in the City's Public Right-of-Way, all in sufficient detail to identify
(where needed for security purposes, these items shall be kept by provider subject to inspection
by qualified personnel):

i. The location, route, and depth or height of the applicant's Facilities or
proposed Facilities on a "to scale" drawing established using State Plane Coordinates and
including all information requested in this section.

ii.  The location of all known overhead and underground public utility, utility,
telecommunications, cable, water, sanitary sewer, storm water drainage and other existing
Facilities in the Public Right-of~-Way along the route or proposed route of the applicant's
Facilities or proposed Facilities that is sufficient to show the impact of the applicant's Facilities
on other existing Facilities.

iii. The location of all known overhead and underground Utility Easements.

F. A preliminary Construction or installation schedule and completion date for all
Capital Improvements planned for the twelve (12) month period following the date of
application.

G. Ifthe applicant is providing Services in the City:

i. A description of the applicant's access and line extension policies.

ii. The area or areas of the City in which the applicant is currently serving and a
schedule for bulld-out of the entlre area addressed by the Permit, if applicable. Fhissection-does-

H. Evidence that the apphcant has complied, or will comply, with indemnification,
Insurance, Performance Bond and Construction Bond requirements of this Chapter.

I. Information sufficient to determine that the applicant has received any certificate
of authority required by the PUCO to provide Services or Facilities in the City.

(3) The City shall grant or deny, in writing, a Person's application for consent to
Occupy or Use the Public Right-of-Way within sixty (60) days of the date on which the Person
files the complete application with the City.

A. The City may withhold, deny or delay its consent to a Person's application to
Occupy or Use the Public Right-of-Way based on the Person's failure to possess the financial,
technical and managerial resources necessary to protect the public health, safety and welfare.

B. Ifthe City denies a Person's application to Occupy or Use the Public
Right-of-Way, the City shall provide its reasons for denying the application, and shall provide
any information that the Person may reasonably request necessary for the Person to obtain the
City's consent to Occupy or Use the Public Right-of-Way.
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(4) The City's grant of consent for a Person to Occupy or Use the Public Right-of-Way
shall be in the form of a Right-of-Way Occupancy Certificate which shall set forth the specific
terms of the City's consent for such Person to Occupy or Use the Public Right-of-Way.

(5) Each Person submitting an application for Consent to Occupy or Use the Public
Right-of-Way shall pay a fee equal to the fee necessary to obtain a new building permit in the
City of Kent, OH.

(d) Application to Existing Franchise Ordinances and Agreements. For purposes of this
Chapter, a franchise ordinance or agreement shall be deemed consent authorizing the
Franchisee's Occupancy or Use of the Public Right-of-Way to the extent described in the
franchise agreement or ordinance. The Franchisee's use of the Public Right-of-Way beyond that
authorized by the franchise agreement or ordinance shall require additional consent for such
additional Occupancy or Use. Franchisees shall comply with the Registration provisions and
Construction Standards to the extent that the provisions of this Chapter do not directly conflict
with the franchise agreement or ordinance. If there is a direct conflict between the franchise
agreement or ordinance and the provisions of this Chapter, the franchise agreement or ordinance
shall control.

(e) ServieeProviderInsurance. As a condition of the consent to Occupy or Use the Public
Right-of-Way, a Service Provider or Small Cell Provider must secure and maintain, at a
minimum, the following liability insurance policies insuring both the Service Provider or Small
Cell Provider and the City, and its elected and appointed officers, officials, agents, employees
and representatives as additional insureds:

(1) Comprehensive general liability insurance with limits not less than

A. Five million dollars ($5,000,000) for bodily injury or death to each Person;

B. Five million dollars (85,000,000) for property damages resulting from any one
accident; and

C. Five million dollars ($5,000,000) for all other types of liability.

(2) Automobile liability for owned, non-owned and hired vehicles with a limit of three
million dollars ($3,000,000) for each Person and three million dollars ($3,000,000) for each
accident.

(3) Worker's compensation within statutory limits and employer's liability insurance
with limits of not less than One Million Dollars ($1,000,000).

(4) Comprehensive form premises-operations, explosions and collapse hazard,
underground hazard and products completed hazard with limits of not less than three million
dollars ($3,000,000).

(5) The liability insurance policies required by this Section shall be maintained by the
Service Provider throughout the period of time during which the Service Provider or Small Cell
Provider is Occupying or Using the Public Right-of-Way, or is engaged in the removal of its
Facilities. Each such insurance policy shall contain the following endorsement:

"It is hereby understood and agreed that this policy may not be canceled nor the intention not
to renew be stated until ninety (90) days after receipt by the City, by registered mail, of a written
notice addressed to the City Manager of such intent to cancel or not to renew."

(6) Within sixty (60) days after receipt by the City of said notice, and in no event later
than thirty (30) days prior to said cancellation, the Service Provider or Small Cell Provider shall
obtain and furnish to the City replacement insurance policies meeting the requirements of this
Section.

(7) Upon written application to, and written approval by the City Manager, a Service
Provider or Small Cell Provider may be self-insured to provide all of the same coverages as
listed in this Section; except that all coverages for Worker's Compensation shall be in
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